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tangible, something that could be located as to time and place, where it used the word 
"accident." I do not see how this statute can be complied with in a typhoid fever 
case. 
The New Jersey court, following what it conceives to be the English rule, holds that: 

Where no specific time or occasion can be fixed upon as the lime when an alleged accident happened, 
there is no "injury by accident" within the meaning of the * * * Compensation Act. (Liondalo 
Bleach, Dye & Paint Works v. Hiker, 85 N. J. Law, 420, 89 Atl., 029.) 

The latest expression of the English courts on the subject to which attention has 
been called is Eke v. Hart-Dyke [1910] (2 K. B., 677). There a laborer died from 
ptomaine poisoning caused by the inhalation of sewer gas. It was held that this was 
not an injury caused by accident, one of the concurring judges saying that there could 
be no recovery for injury by accident where you cannot give a date, and adding: "It 
is hardly a lawyer's question." 

The Bintons case cited in the majority opinion is discussed in Eke v. Hart-Dyke, 
where it is referred to as an extreme case, the logic of which could be approved only 
on the theory that the anthrax germ which was floating in the air and which lodged 
in the eye of the deceased produced an abrasion which developed infection. In the 
decision the case is compared with a spark flying from an anvil and injuring the 
eyesight. 

The Scotch case cited in the opinion (Alloa Coal Co. v. Drylie) is authority for 
affirming the decision in the present case, but is much more restricted in its apjdication 
than is the present decision. The opinion of Lord Dundas, which was concurred in 
by a majority of the judges, states: 

The present case could nevor be fairly cited in the future as indicating that the court is willing to hold 
that a mere ordinary disease (e. g., pneumonia) entitles a workman to compensation. The court must be 
satisfied * * * that the disease was attributable to some particular event or occurrence of an unusual 
and unexpected character incident to the employment, which could, in the light of the decisions, be fairly 
described as an accident. 

I think this is the only decided case to which attention has been called which tend 
to support the decision of the court, while the cases to the contrary are numerous. In 
the two Wisconsin cases cited, the disease for which recovery was allowed was proxi- 
mately caused by an injury resulting from external violence. 

MARYLAND COURT OF APPEALS. 

Nuisance—Gases and Odors from a Factory Causing Illness— Injunction is Proper 

Remedy. 

Hendrickson v. Standard Oil Co., 95 Atl. Rep., 153. (June 24, 1915.) 

The discharge from a factory of large quantities of noxious, foul smelling, and injurious gases and vapors, 
causing sickness and preventing the reasonable enjoyment of property, entitles a person who is injured 
thereby to equitable relief by injunction. 

Urnbe, J. The bill of complaint in this case alleges in the first and second para- 
graphs that the plaintiff is the owner of leasehold estates in five lots of ground in Can- 
ton, Baltimore County, improved with buildings of which four have heretofore been 

occupied as residences, and one has been used both as a saloon and dwelling. 

******* 

The fourth paragraph of the bill avers that the defendant operates a factory near the 
land of the plaintiff for the manufacture of its products, and that it wrongfully and in 
utter disregard of the plaintiff's rights causes large q uantities of noxious, offensive, and 
injurious gases and vapors to be emitted from its factory and to spread over and upon 
the plaintiff's premises, and to permeate and taint the air, so that the plaintiff and 
her tenants, in the occupation of her houses, become sickened, and the reasonable 
enjoyment of her property is thereby prevented. 
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The bill concludes with the allegation that the plaintiff is without remedy save 
through the intervention of a court of equity, and prays that the defendant may be 
restrained by injunction * * * (f) from so operating its factory as to cause noxious 
gases or vapors to be emitted therefrom and to interfere with the reasonable use and 
occupation of the plaintiff's buildings and premises. There was also a prayer for 
general relief. The bill was accompanied by exhibits showing the sources of the 
plaintiff's title. 

In pursuance of an order of court providing for the issuance of an injunction, as 
prayed in the bill, unless cause to the contrary were shown by the defendant on or 
before a designated day, a demurrer to the bill and each of its paragraphs was inter- 
posed . After a hearing upon the demurrer it was sustained as to the fourth, fifth, and 
seventh paragraphs of the bill, and overruled as to the remaining paragraphs. From 

the order passed by the court below to that effect the plaintiff has taken this appeal. 
****** -:•- 

The first question to bo considered on the demurrer is whether the injuries to which 
the plaintiff claims, in the fourth paragraph of the bill, to be subjected, in his personal 
and property interests, by the discharge of "large quantities of noxious, foul-smelling, 
and injurious gases and vapors" from the defendant's factory, constitute a ground for 
equitable relief by injunction. It is charged, as already noted, that these gases and 
vapors cause the plaintiff and her tenants to become sickened, and prevent the reason- 
able enjoyment of her property. These averments, if duly proven, are sufficient to 
invoke the restraining power of a court of equity. It has been definitely ruled that 
such protective relief will be granted at the suit of one who in a material degree is dis- 
turbed in the comfortable and reasonable occupancy and use of his property by offen- 
sive and noxious smoke, vapors, or gases emitted from a factory located on the neigh- 
boring land. (Adams r. Michael, 38 Md., 123, 17 Am. Rep., 516; Chappell v. Funk, 
57 Md., 465; Dittman v. Repp, 50 Md., 510, 33 Am. Rep., 325.) The question in all 
such cases was said by Judge Alvey, in the case last cited, to be: 

Whether the nuisance complained of will or does produce such a condition of things as, in the judgment 
of reasonable men, is naturally productive of actual physical discomfort to persons of ordinary sensibilities, 
and of ordinary tastes and habits, and as. in view of the circumstances of the case, is unreasonable and in 
derogation of the rights of the complainant. 

A similar test is applied in actions at law for such nuisances. (Fertilizer Co. v. 
Spangler, 86 Md., 568, 39 Atl., 270; Susquehanna Fertilizer Co. v. Malone, 73 Md., 
268, 20 Atl., 900, 9 L. R. A. 737, 25 Am. St. Rep. 595; Euler v. Sullivan, 75 Md., 616, 
23 Atl., 845, 32 Am. St. Rep., 420; Belt R. Co. v. Sattler, 100 Md., 308, 59 Atl., 654; 
Carroll Springs Co. v. Schnepfe, 111 Md., 430, 74 Atl., 828.) In the opinion delivered 
in Adams v. Michael and Fertilizer Co. r. Spangler (supra) the statement by Lord 
Romilly in Crump v. Lambert (L. R., 3 Eq. Cases, 409) was quoted to the effect that 
the law on this subject is "the same whether it be enforced by action at law or by bill 
in equity," and that there is "no distinction between any of the cases, whether it be 
smoke, smell, noise, vapors, or water, or any gas or fluid. The owner of one tenement 
can not cause or permit to pass over or flow into his neighbor's tenement any one or 
more of these things in such a way as materially to interfere with the ordinary comfort 
of the occupier of the neighboring tenement, or so as to injure his property.'' 

For the purposes of the demurrer in this case it is admitted that the defendant com- 
pany is causing noxious gases and vapors to be emitted from its factory, and to spread 
over the plaintiff's property in such quantity as to injuriously affect the health of its 
occupants and the reasonable enjoyment of their possession. The injury thus alleged 
is sufficiently serious and substantial, if proven, to entitle the plaintiff to the relief 
sought in this proceeding. 

A different principle governed the case of N. C. Ry. Co. v. Oldenburg & Kelley 
(122 Md., 236, 89 Atl., 601) where the object of the suit was to procure an injunction 
restraining the defendant railroad company from allowing smoke avid noxious fumes 
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to be discharged from its roundhouse to the injury of the plaintiffs' property and its 
occupants. The roundhouse was a necessary feature of a railway system which had 
been constructed under a franchise from the State, and it was held that as the injuries 
to the plaintiffs' private property rights resulting from the operations complained of 
were only consequential, and did not amount to a taking of his property for public 
use, within the meaning of the constitutional provision on the subject, no ground 
existed for the granting of an injunction, and the only remedy available was an action 
at law for damages. This principle does not apply to the facts here alleged. 
******* 

As we are of opinion that the bill is not demurrable as to any of its paragraphs, the 
order appealed from will be reversed to the extent to which it sustains the demurrer, 
and the case will be remanded for further proceedings. 

Order reversed, in part, with costs to the appellant, and cause remanded. 



